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Aboriginal Consultation

« Federal consultation of Aboriginal people can arise
during federal activities, including:

— Real Property
— Environmental Assessment Processes
— Major Projects

— Other federal interactions with Aboriginal groups

« Aboriginal Consultation is the key to meeting legal
obligations and building relationships
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Why have a TBS Guide?

« Aboriginal consultation affects the federal
real property sector in unique ways
throughout the real property lifecycle

« Practitioners asked for guidance to
provide context on Aboriginal
consultation.
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Where the TB Guide fits In

~

Canada’s Action Plan on Aboriginal
Consultation and Accommodation

- Interim Consultation Guidelines

- Aboriginal and Treaty Rights Information
System (ATRIS)

- Federal Policy Approach
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TBS/Justice Interdepartmental
Real Property Aboriginal Consultation
Working Group (RPAC WG)
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Know Your Federal References

« The TBS Guide complements the Interim
Consultation Guidelines of 2007
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Why consult / accommodate?

« The duty to consult and accommodate is part of a
process of fair dealing and reconciliation that
begins with the assertion of sovereignty and
continues beyond formal claims resolution.
Reconciliation is not a final legal remedy in the
usual sense. Rather, it is a process flowing from
rights guaranteed by s. 35(1) Constitution Act, 1982.

Haida Nation v. British Columbia (Minister of Forests), .
[2004] 3 S.C.R. 511, at paragraph. 32
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Legal Duty to Consult

« The Courts have determined that all of
the following conditions are needed to
trigger the legal duty to consult:

1. Contemplated Crown Conduct

2. Potential or established aboriginal / treaty rights

3. Potential adverse impact
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Think Obligations / Relationships

 The Interim Consultation Guidelines note
key legal and practical principles:

Legal principles Principles from practice
Honour of the Crown Mutual respect
Reconciliation Accessibility and inclusiveness
Reasonableness Openness and transparency
Meaningful consultation Efficiency
Good faith Timeliness

Responsiveness

Canapy 8
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TB Policy Objectives

« section 3.4 of the Policy on Management
of Real Property notes that deputy heads
are:

. . . responsible for ensuring that real property is
managed in a manner that fulfills any legal
obligations with respect to Aboriginal groups

and that the Honour of the Crown is upheld.
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Planning Aboriginal Consultation

Real Property Aboriginal Consultation Planning Cube

REAL PROPERTY LIFE CYCLE POLICY / OPERATIONAL LEVELS

Planning High- Level Policy and /or Dispute
e Acquisition Resolution
Aborginalc. (s. 35 Rights , Legal Precedents )
Operation /Maintenance
Disposal Tactical Management Partnerships
Functional /R egional Aggregations
Day-to-Day Operational On -Site
Activities (Practitioners )
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10

Canada

l*. Treasury Board of Canada W&mmm



aaaaaaaaaaa
rrrrrrrrrrrrrrrrr

Best Practices

1. Read the Interim Consultation Guidelines with the Guide
2. Answer key real property management questions
3. Engage in interdepartmental collaboration

4. Know/understand your federal real property roles /
responsibilities re Aboriginal rights and interests

5. Address different stakeholder interests

6. Gather relevant information and contact Justice
Canada to assess levels of consultation /
accommodation required
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Life-Cycle:
Disposal

Disposal Planning Best Practices & Anticipated Results

Consultations P———
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Real Property Disposal:
Guide Annex 4

. Build relationships early In the real property
lifecycle - before making decisions

1. Undertake effective information gathering  for
disposal planning

Ill.  Ensure transparent analysis & formulation of
disposal decisions

V. Examine & implement appropriate
accommodation measures
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Algonquins of Ontario
Consultation Office

« Interim Measures Agreement signed: June 2009.

« Establishes “one stop shop” for departments/agencies to
consult Algonquins about activities that may infringe on
Algonquin rights or interests within their claimed traditional
territory, e.g. federal real property management,
iIncluding disposals.

« Annual funding is provided by Canada and Ontario, but if
consultations go beyond normal requirements (e.g. focused
disposal project), it is the responsibility of the consulting
custodial department to provide extra funding.
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Algonquins of Ontario
Consultation Office (coordinates)

Contact:

Algonquins of Ontario Consultation Office
31 Riverside Drive Suite 101

Pembroke, Ontario, ‘

K8A 8R6

Phone: (613) 735-3759
Fax: (613) 735-6307

algongquins@nrtco.net = ‘
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